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u??irri> states district court 
SOUViLEiCJ DISTRICT OF HEW YORK 

------------x 


VUITI'.D STATES O’* A1 IE RICA. : 

-v- j 

JORGE DABED-SlEiAR, » 

Demandant. : 


•x 


? crjr.M 
S 74 Cv. 977 


Tlic Grand Jury charges: 


1. Fron on or about the 1st day of Deembur, 

1958, nnd eontinuoualy thereafter up to tad Including the 
filiiy of thin i; dictrent in the Southern District of iiee 
Yorl;, JORGE DAEKD-SUHAR, the defendant, rod rrenclsco 
Culnnrt, Eduardo Fritix-Coltn, Amaado Cardona, i'itu Ran, os, 
Boris Rodriguez, Carlos Struck, John Doe, n/k/n El Kunaco, 
Arusdy Diibod-Sur.ir, Juan Carlo a !*ur, Gringo Srrith, Carlos 
Roles, «./>:/a "El Tripnlina," John Doe "Ivan," Miguel Guerra, 
Che to Eorquea, Alborto Sc.toM.iyor, Gilson llacl.ean, Andres 
racket, Juan Carlos Canonico, IDaolio Quinteros, Rodolfo 
Ortric, Adolfo Sobocki-Tobi.ia, Jiynan 7. Grunt, Vincent Uizro, 
Villiari Benjamin, Louie Otero am! Selin Valentuola nauod 
heroin ns co-conr.piratoro, and others to tha Grand Jury 
known end unknown, unlawfully, wilfully, intentionally end 
Unovringly combined, conspired, confederated and egrend 
together nnd with each other to vitiate Sections 173, 174, 

812, 841(a)(1), 641(b)(1)(A), 642(b), 952(a), 960(a)(1) 

and 960(b)(1) of Title 21, United StAtes Code, 

2. It was part of anid conspiracy that the caid 
defendant and eo-eonapiratoro unlawfully, wilfully, intention¬ 
ally and knowingly would receive, conccnl, buy, sell and 
facilitate the troncportatlon, coneeulnont and ealo of a 
quantity of narcotic drugs, the exact anouut and nature 
thereof being to the Grand Jury unknown, after tho said 
narcotic drug# had been inported and brought into the United 
States contrary to law, knowing that the auid narcotic drug* 
had beuti inported and brought into the United States contrary 
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to law, in violation of Sections 173 end 174 of Title 
?1, United Staten Codo. 

3. It vac. farther a part of said conspiracy 
that tho mi id detendiuit and co-conspirators unlawfully, 
wilfully, intentionally and knowingly would fraudulently import 
and bring narcotic drugs into the United States contrary 

to lew in violation of Section;; 173 and 174 cf Title 21, 

United .l-tcs Code, 

4. It uaa further a part of unit? conspiracy 
that tho said defendant and co-conspirctorr. unlawfully, 
wilfully, intentionally and luicvrinjjly would distribute and 
posners \*itill intent to distribute Schedule I and II narcotic 
drug controlled subutareca, tho exact aaount thereof bein'* 
to the Grand Jury unknown, In violation of Suctions C12, 

341(a) (1) and B4!(!i) (1) (A) of Title 21, United States Code. 

5. It vna furthor c part of anid conspiracy 

tb.it the anid defendant and co-conopJ.rotorn would unlawfully, 
wilfully, intentionally end knowingly import into the cuctc>..i3 
territory of tho United States from a place outside thereof 
end inport into the United States from a place outside thereof 
Schedule I and II narcotic drug controlled nubatancea in 
violation of Sectlone 952(a), 960(a)(1) and 560(b)(1) of Title 
21, United Strtos Coda, 

py?:?.T acts 

In pursuance of tho said conspiracy and to effect 
the. objects thereof, tho following evert acto were committed 
in the Southern District of How York and elsewherei 

1, In or about Hovenlcr, 1963, defendant J051PU 
BABntt-SWJt sold approximately « no kilogruw of cocaine in 
Arica, Chile. 

2. In or about December, 1968, dafondant JOr.GH 
DABnD-SU’tAH sold two kilograms of cocair.a in Arica. Chile. 
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3. In or nbont December, 1963, defendant 
JORGE DABHD-SIRIAII oold two kilograms of cocaine to 
co-conspirator Adolfo Sobocki-Tobias in Tncna, Peru, 

A. In or about: November, 1970, defendant 
JORGE DARED-SUMAR sold approximately two kilograms of 
cocaine to co-conspirator Adclfo Sobocki-Tobias, 

5. In or about November, 1070, co-conspirator 
Boris Rodriguez and Carloa Struch rece ived delivery of 
approximately 150 kilograms of cocaiuc which they snuggled 
into tlic United Staten in CV.-vro] .:t /■ x-H.-he Truck . 

6 . In or about August, 1971, co-connpirator 
Boris Rodriguez delivered approximately $100,000 to co- 
conapirator Adolfo Sobocki-Tobias in tb.o garage of the 
Hotel Taft, Seventh Avenue and 50th Street, New York., Net? 

York., ns partial payment for 150 kilograms of cocaiiie. 

7. In or about July, 1971, defendant JOUGE 
DARED-SUMAR oold approximately eight kilogram of cocaine 
to co-conspirator Juan Carlos Canonico which cocaine uaa 
subsequently snuggled into the United Staten at San Antonio, 
Texas. 

8 . In or about April., 197?, fifteen kilograms 

of cocaine wore transported in two suitcases by co-conspirators 
Andre Puchet. and Juan Carlos Mur from San Antonio, Texas 
to Mow York, Uou York and stashed in an apartment at 300 Last 
81ct Street. 

9. In or about November, 1971, defendant JOUGE 
PARED-SUMAR sold approximately four kilograms of cocaine to 
co-conspirator Selin Valenzuela in Santiago, Chile. 

10. In or about November, 1971, co-connpirator 
Selin Valenzuela sold approximately four kilograms of cocaine 
to co-conspirator John Doe "Ivan," who transported the four 
kilograms of cocaine to New York. 
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11. In or about: Vity, 1972, co-conspirator 
.twin Carlos Cenn;:ico transported oi"ht r.i.loprn.'.a of 
cocaine fro"> Via , "lurid." to ”cw York, Kex; York. 

12. In or about /.upuat, 197? defendant JORf!K 
JV-.l’.i.d-GIflAR sold two Hdo.vi, :< of cocaitv'. 

13. T:. or about September, 1972, defendant 

.T,]W3U: 'j\ \ rold approni;rttoly twenty klloprana of 
cocci*. .* in Santin o, Chile, which cocaine was srsur.nlcd 
into L'.,ti l’nit< >* States, 

14. T *.i cr about ’.Say, 1973, defendant JO’" 1 ' 

DA"* J-SUMA’l nbtn'wnd appror.ltistoly 39 kilos of cocaine 
sulphate frost co-con: pirntor LI Chato Bornnen and 
ftpproni'w.t.oly 7.0 Iriloo of cot *><•■« bane fret: co-conspiretor 
ili;;uel Guerra, which PABEb-SU’ !AU sold to conspirators 
Colin Valeur.ucla and Uilnon UacLcan. 

(Title SI, United States Code, Sections 173, 

174, f,46 arid 963) 

cure i-.m 

39.0 Cm .* Jury further charges: 

In cr about April, 1272, in the Southern District 

of lUi-; York, JO;*”: DAbLD-SUUAU, tho defendant, unlawfully 

wilfully and knowingly did i. :»ort into tho United States 

frr/j places outside of the United Crates, a Schedule II 

narcotic dru*" controlled substance to \rit, approximately 

(A' hi: r.iloc,raa.R of cocaine. 

(Title 21, United States Code, Section 952(a) 
960(a)(1) n.nd 960(h)(1); Title 13, United 
States Code, flection 2.) 


ITUT. J. CU .TvAd 

United States Attorney 
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Vl!i: CLLRK: Vhe court is al»out to charge 

the jury. Anyone that wishes to leave nay do so now. 

Once the charm- has started no one will he permitted 
to leave or enter the courtroon. 

Marshal, will you please lock the door. 

CllAUgu Ob-TH ); c< )U KT 

(Oagliardi, J.) 

Till: COURT: The purpose of that announce¬ 

ment hy the clerk was so that you would not he distracted 
by anybody walking in or out during the course of inv 
charge that might distract you from your paying atten¬ 
tion here. I know that we are in a first-floor 

courtroon, and some people just, being busyhodies, wall; 
in, and that door is over there and during the course 
of the trial I noticed that ii has distracted you. 

Hut hopefully we will have nothing to distract you from 
listening to what I have to say to vou. 

You are about to enter upon your final duty, 
which is to decide the fact issues in this case. I 
told you at the very start of the trial that your 
principal function during the course of the trial was 
t.o observe and listen to each witness as he testified, 
and it lias been evident to ne that vou have faithfully 
discharged this duty. 

SOUTHERN DISTRICT COUNT RE PORT E IIS. U .S. COURT HOUSE 
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You art to ptrforr.i your final duty in an 



3 

attitude of complete fairness and .impartial ity. You are 



\ 

to appraise the evidence calmly and deliberately and, 



5 

a.s was emphas i xed Ly mo at the tine of your selection 



6 

as jurors, without bias or projudice with respect to 



7 

the government or the defendant as parties to this con- 



8 

trover:;y. 



9 

'i'iit: case in important to the government for 



10 

the cuiforcu.iuiit of criminal law:; as a matter of prime 



11 

1 

concern to the community, Equally, it is important ’ 



12 

to tiu defendant v.ho is charged with a serious crime. 



13 

Yhe fact that this prosecution ,is brought 



M 

in the name cf the United States of America entitles 



15 

it to no greater consideration than that accorded to 

► 


1G 

any other party to a litigation. By the same token, 



17 

it is entitled to no less consideration. All parties 



18 

stand as equals Before the bar of justice. 



19 

As I said, your final role is to pass upon 

* 



20 

and decide the fact issues in the case. You, the 

, 



21 

members of the jury, are the sole and exclusive judges 



22 

of the facts. You pass upon the weight of the evi- 

• 


23 

. 

deuce, you determine the credibility of the witnesses, 



21 

you resolve such conflicts as there may be in the 



25 

testimony and you draw whatever reasonable inferences 
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tharo arc to bo drawn from the facts as 


b2H 


yon determine 


then to be. 


Hy function at this point is to instruct 


}ou on the law. It is your duty to accept these in¬ 

structions of law and to apply then to the facts as you 
determine the facts to lie. The logical result of 
that application will be your verdict in this case. 

Nov, with respect to any fact natter and 
with respect to the testimony of any witness, it is your 
recollection and yours alone tiiat governs. Anything, 
tnac counsel, either for the government or for the de¬ 
fendant:, may have said with respect to natters in 
evidence -- that is, as to any factual natter — whether 
stated m a question, in argument or in summations, is 
not to be substituted for your own independent recollec¬ 
tion, and so, too, anything that the court nay have said 
during the progress of the trial,'or that I nay say during 
the course of these instructions with respect to a fact 
matter is not to be tafcen in substitution for your own 
independent recollection,which governs at all times. 

Before I inform you as to the precise 
charges here, I believe a number of preliminary observa¬ 
tions are in order. 

In determining the facts you should not lie 


souhilhn uisimcT count kt pom tens, u. s. coumtmousl 
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influenced by rulings chat the court nay have made 
durinq the course of the trial. These rulings dealt 

solely with natters of law and not questions of fact. 
The court's rulings made on objections by the attorneys 
are not to be considered by you. Counsel not only 

had the right, but, indeed, the duty to press whatever 
objections they believed existed as to the admission 
of offered evidence. 

How, during the course of the trial there 
were occasions when I inay have, admonished either the 
attorney for the government or the defense lawyer, 
bornetines in the ardor of advocacy counsel say or do 
things which in calmer moments they would not have said 


or done 


These incidents must play no part in your 


deliberations. The personalities of the lawyers 
or the judge have nothing to do with this case. 

You arc to expressly understand that the court lias no 
opinion as to the guilt or innocence of the defendant. 
That is for you to decide. The fact issues must be 
decided by you solely and only within the. framework of 
tiie evidence and the principles of lav; that apply, 

I recognize that a judge may have a pro¬ 


found influence upon the jury. 


I have done everything 


within ny power to hide from you any feelings that I 
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may have an to how you should decide this case. If 
you feel that you have (jleaned none opinion as to how 
I think you should decide this case either from the 
expression on my face or any torus of voice or anything 
else, please disregard it. You and you alone, as 

1 have said, are the judges of the facts. 

Now, you are to consider only the evidence 
in this case, which consists of the sworn testimonv of 
the witnesses, the exhibits which have been received 
in evidence and the presumptions which I will tell you' 
about in these instructions, such as the presumption 
of innocence. 

While you are to consider only the evidence 
in the case, you are not limited to the bald state¬ 
ments of the witnesses, On the contrary, you are per¬ 
mitted to draw from the facts which you find have 
keen proved here such reasonable inferences as seem justi 
fied to you in the light of your own experience. And 
"inferences" is merely another word for a conclusion 
which reason or common sense leads you to draw from the 
facts that have been proved here. 

In considering the evidence you must remember 
as I told you/at the outset of this trial, that the 
indictment is only a formal method of accusing a defend- 
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ant. of the crimes charged. It is not evidence against 

the defendant, Nor is any weight to be given to the 
fact that an indictment has been returned against the de¬ 
fendant. I informed you that the defendant has pled 
not guilty and thereby put in issue accusations of the 
indictment. 


Generally speaking, there are two types of 
evidence from which a jury may properly find the truth 
as to the. facts of the case. One is direct evidence. 

That is the testimony of .an eyewitness, somebody who 
.■3aw or actually hcai'd something done- or said. Tht 

other is indirect or circumstantial evidence, the proof 
of a chain of circumstances pointing to the existence 
of certain facts. Generally, the- law makes no dis¬ 
tinction between direct and circumstantial evidence but 
only requires that the jury find the facts in accord¬ 
ance wi tli all the evidence in the case, both direct and 
circumstantial. 

We have a common example that wc use in this 
court house to dcscril t; tht. difference between direct 
and circumstantial evidence, and in view of the two 
courtrooms that we have used perhaps it is a little bit 

appropriate to give it to you here. 

♦ 

I want you to assume, as war. the case when 
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you came into court today, that it was the nice, bright, 
sunshiny day that it was. You can tell by your 

powers of observation, direct evidence, that it was a 
clear, sunny day and iL was not raining. That would 
be-, direct evidence, your own observation. 

With respect to circumstantial evidence, 

I want you to assume than we wore- in that courtroom that 
we were in up on the fifth floor the other day and chat 
we are actually down here on the first floor, right by 
the entrance to the courthouse. It doesn't have anv 
windows in ic and you can't see outside. Assume we 
were in chat courtroom, and as you came in today 
as I said, it was nice and sunny outside, and assume 
that after we were here about an hour or so on this first 
floor right near the door to the outside, that somebody 
walked in and their clothes were a little bit damp and 
there was a little water dripping from their head, and 
assume about five minutes or so later somebody else 
comes in and lie has got a raincoat and that's dripping 
water and he has got an umbrella in his hand and chat 
is also dripping water. liven though you could not 
loo); outside and see, from those circumstances you could 
probably conclude that it was raining outside. That's 
circumstantial evidence, proof of a chain of circumstances 
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t liat loads to the existence or nonexistence of a fact. 


ti 

As I have indicated before the law makes no distinction bet\ 

* 

' 

'1 

1 

direct and ci rcumstantml evidence, it onlv requires 


5 

tliut; you find the facts in accordance with all the 


G 

evidence in the* case, both direct and circumstantial, 

1 

• 

7 

| • 

how, you have heard ne mention to you pre¬ 


8 

sumption of innocence. The law presumes a defendant 

t 

£i 

to be innocent of crime and thus a defendant, although 


JO 

accused, begins the trial with no evidence against him 


n 

and the law permits nothing but legal evidence pre¬ 


12 

sented before you here in court to be considered in 


n 

i 

I 

support of any charge against the defendant. The 

* 

u 

pj resumption of innocence alone is sufficient to acquit 


15 

a defendant unless you are satisfied beyond a reasonable 

f 

1G 

doubt of the defendant's guilt after careful and impartial 


17 

consideration of all the evidence in the case. The 

• 

18 

burden is always upon -the government to prove guilt 


19 

beyond a reasonable doubt and this burden never shifts 

| 

20 

to a defendant, for the law never imposes upon a defendant 

i 

21 

in n criminal case he burden or duty of calling any 

f 

22 

witnesses or producing any evidence. 


20 

I know that one or more of you lias some 


‘M 

familiarity with the Spanish language, I told you 


25 

at the beginning of this case when we were selecting 
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you as jurors that you must accept the version of trans¬ 
lations as given to you l>y the interpreter. I an 

reminding you of that again and that only testimony 
that was allowed in is to be considered by you. 

You may recall that one of the witnesses 
was talking in Spanish and one of the jurors said, "j 
could not hear that," and 1 indicated that you should 
not because it was not properly before you. 'icn/, 

any statements that were made and are not in evidence 
hers snould not be considered by you in any way. 

ihis trial has been relatively short. 

Counsel have adequately summarized to you and review. 1 
the evidence, so I am not going to do that with you, 
but T have prepared here and will bring to your 
attention the witnesses in the chronology in which 
they appeared here. 

ihe first witness was Adolfo Soboocki—Toi iar.. 
lie was followed on the stand by Juan Carlos Canonico- 
Carrasco. The next witness was Haul Crotti. lie 

was followed by Selim Valenzuela. The next one was 

Kaphael Alarcon, and finally the government’s last witness 
on its direct case was Hmilio iivarts. 

With that the government rested and the de¬ 
fendant called as witnesses Francisco c.uinart, ftrqio 
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I,a-/o ( Juan Velasquez, and Abraham Rivera, 
then rested. 



The defendant 


Then the government recalled Canonico and 
ealled Patriot Rhea. The Government rested and Guinart 
was recalled. 


The defendant rested and then John P. Paftery 
appeared before you here this mornino, after which both 
sides finally rested. 

Mow, the indictment in this case contains 
two counts. A separate crime or offense is charqed 
in each count of the indictment. Faoh offense and 
the evidence pertaining to it should be considered 
separately. The fact that you may find the defendant 
quilty or not quilty of one of the offenses charqed 
should not control your verdict as to the other offense 
charqed. 


I want to point out to you that the fact that 
the persons charged as coconspirators in this case 
have pled guilty 1:o part of the indictment as such 
has no bearing on the nuilt or innocence of the defendant 
now on trial. 7 v.’ill inform you later with respect to 
credibility of the effect of a conviction in that 
respect. 

The accusations in this case are made under 


u 
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certain federal laws. It is not necessary for vou 


3 

to memorize or know the exact words of these laws, 

1 v —' 

4 

l>ut I thin); a little background will be easier for vou 


5 

in your understanding of the laws that are involved in 


6 

• 

this case. 


7 

There is a minor complication that has to 


fe 

do with tlu tine because of a change in the law between 


9 

the date of the conspiracy charge and thereafter. 


10 

Tlie period covered by the indictment extends from 1963 


11 

to 1974. We are concerned basically with two federal 

I 


12 

lavs, one that was in force up until May 1st of 1971 


13 

and then a subsequent law which replaced tly: earlier 


11 

law and became effective on May 1, 1971 and thereafter 


15 

j The relevant federal narcotics lavs in effect 


16 

in December, 1968 up to May 1st of 1971 were Cections 173 


17 

and 174 of Title 21,. United .States Code. 


18 

| 

.Section 174 provides in part as follows: 


19 

Whcever fraudulently or knowingly imports 


20 

or brings any narcotic drug into the United States con¬ 


21 

trary to law, or brings any narcotic drug into the 


22 

United .states contrary to law, or receives, conceals, 


23 

buys, sells or in any manner facilitates the transporta¬ 


21 

tion, concealment or Scile of any such narcotic drug 


25 

after being imported or brought in, knowing tlie same 


' 
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to nave been imported or brou fht into tlie United States 


3 

contrary to law, or conspires to counit any of such facts 


'w' 1 

in violation of the laws of the United States," shall 


5 

he guilty of a crime. 


6 

Section 173 provides in part as follows: 


7 

It is unlawful to import or bring any 


8 

narcotic drug into the United States ex .cpt such amounts 


9 

as the Commissioner of Narcotics finds to be necessary 


10 

to provide for medical and legitimate uses." 


11 

The conspiracy charge relates to alleged vio- » 


12 

lations of this statute. The new provisions, subse- 


13 

qutnt to day of 1971, vert enacted and are contained 


11 

in certain sections of Title 21 of the United States 

i 

15 

Code, namely. Sections 812, 843(a)91>, 841(b)(1)(A), 

i 

j 

16 

952 (a), 960(a) (1) and 960(b)(1). 

i 

i 

17 

conspiracy alleged in the indictment, 

f 

18 

which I will read to you shortly, charges a conspiracy 


19 

from on or about 1st day of December, 1968 up until 

i 

■ 

20 

October 17th of 197-1, which is the date of the filing 

j 

i 

21 

of the. indictment. 


22 

bow, these provisions forbid the importation 

l 

23 • 

into the Lnited States and thk distribution and 

f 

\ 

21 

possession with intent to distribute certain kinds of 

\ 

25 

narcotic drugs, amongst which is cocaine. These 

: 


SOUT HERN DISTRICT COURT HERORTEHS, U.S. COURT MOUSE 

FOLEY SQUARE. NEW YORK N.Y. CO 7 4SBO 










1 


rgal 3 


'V- [338 


2 


3 

4 

5 


6 

7 


8 

9 


10 


11 

12 

13 

14 

15 


17 

18 

19 

20 
21 
22 

23 

24 

25 


sections wake it unlawful — that in, these latter scc- 
tion.n lifter Ilay 1st. of 19/1 make it unlawful — for 
any person knowingly or intentionally to import into 
the United .states or to distribute or possess with 
intent to distribute any controlled substance such as 
cocaine. Under the law, both before May of 1971 
and since May of 1971, it is a crime to conspire to 
violate either of these provisions, 

I will now read to you the indictment• 

“The Grand Jury charges: 

"!• From on or about the 1st day of Decem¬ 
ber, 1963 and continuously thereafter up to and in¬ 
cluding' the date or the filing of this indictment," which 
1 have said is, and 1 hope my memory is correct, October 
17th of 1979, "in the Southern District of hew York, 

Jorge Da bed—Suiiar, the defendant, and Francisco Guinart, 
Eduardo Guinart, Armando Cardona, Tito Kamos, Boris Rod¬ 
riguez, Carlos Struch, John Doe, also known as El Huneco, 
Ar.iado Dubed-Sumar, Juan Carlos Mur, Gringo Smith, 

Carlos Rojas, also known as El Tripulina, John Doe 'Ivan' 
Miguel Guerra, Chnto Dorquos, Alberto Koto mayer, Wilson, 
Macbean, Andres l'uchet, Juan Carlos Canonico, Iinilio 
Quinteros, Rodolfo Ortiz, Adolfo Fobocki-Tobins, Hyman T. 
Grant, Vincent Rizzo, Gilliam Benjamin, Louis Lovisotcro 
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and Selin Valenxuela, named herein as co-conspiraton;, 
and othern to the Grand Jury known and unknown, unlawfully, 
wilfully, intentionally and knowingly combined, 
conspired, confederated and agreed together and with 
each other* to violate Sections 173, 11)74, 812, 841(a) (1), 
811(b)(1)(A), 842 (b), 952 (a), 900 (a) (1) and 960 (b)(1) 
of Title 21, United States Code. 

"2. It was part of said conspiracy that 

the said defendant and co-conspirators unlawfully, 
wilfully, intentionally and knowingly would receive, 
conceal, buy, sell and facilitate the transportation, 
concealment and sale of a quantity of narcotic drugs, 
the exact amount and nature thereof being to the 
Grand Jury unknown, after the said naroctic drugs had 
been imported into the United States contrary to law, 
knowing that the said narcotic drugs had bee* imported 
and brought into the United States contrary to 
law, in violation of Sections 173 and 174 of Title 21, 
United States Code. 

"3. It was further a part of said con¬ 
spiracy that the said defendant and co—conspirators un¬ 
lawfully, wilfully, intentionally and knowingly would 
fraudulently import and bring narcotic drugs into the 
United States contrary to law in violation of Sections 
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173 and 174 of Title 21, United States Code. 


3 

It was further a part of said con¬ 


w ' -1 

spiracy that the said defendant and co-conspirators 


5 

unlawfully, wilfully, intentionally and knowinqlv would 

i 

I 

t 

6 

distribute and possess v/ith intent to distribute 

\ 

i 

i 

7 

Schedule T and II narcotic drug controlled substances, 


8 

t.io exact amount thereof being to the Grand Jury unknown, 


9 

in violation of Sections 812, 841(a)(1) and 841(b)(1)(A) 


10 

of vitle 21, United States Code. 

1 

11 

"5. It was further a part of said 

i 

12 

conspiracy that the said defendant and co—conspirators 


13 

would unlawfully, w. fully, intentionally and knowingly 


14 

import into the customs territory of the United States 


15 

from a place outside thereof Schedule I and II narcotic 


1G 

drug controlled substances in violation of Sections 


17 

9529(a), 960(a)(1) and 960(b)(1) of Title 21, United 

■ 

18 

States Code." 

• 

■ 

19 

f 1 licit is the first part of the conspiracy 

1 

20 

charge. There is a second part called the overt 


21 

acts which 1 will read to you later, but. thev were all 

■ 

22 

part of the first charge. 


23 

Uow, for our purposes the Southern District 

■ 

24 

as mentioned in the first part of this indictment in¬ 

! 

25 

cludes Manhattan County. 


| 
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Utifore you may find the defendant, quilty 
ol. conspiracy an charged in the first count of the 
indictment you must find the following three elements 
beyond a reasonable doubt, I will define: for you 

later on what beyond a reasonable doubt means, but 
these three elements must be found beyond a reasonable 
doubt. 

first, that some time approximately between 
December 1, 1968 and October 17, 1974, the dates specified 
in the indictment, an agreement or understanding existed 
between any two or i lore named conspirators to commit 
at least one o;. the crimes charged in the indictment, 
namely, thy illegal importation of a federally con¬ 
trolled substance, cocaine, into the United States, or 
the subsequent illegal possession or distribution of 
said narcotics drugs in New York Citv. In short, 

tlie government must prove that a conspiracy existed with 
respect to either the importation or the possession and/or 
distribution of narcotics. That is the first element, 
Vhe second of these elements is that the 
defendant Jorge babed-fumar knowingly and wilfully 
became a participant in the conspiracy with knowledge of 
at least one of its criminal purposes. 

And the third el tin., at is that one of the 


"3 
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conspirators, not necessarily the defendant on trial, 
knwoinyly committed at least one overt act set forth 
in the indictment iit or about the. time alloyed in 
furtherance, of the conspiracy, and then at least one 
of them was cor.unit ted in the Southern District of 

H-.:v York. I am sure that further explanation fill 

of help to you. 

j'irst, as to the existence of a conspiracy, 
-jii.ipl . to find a conspiracy, a conspiracy is a com¬ 
bination of two or more persons who by concerted action 
have tried to accomplish some unlawful purpose. A 

conspiracy is an unlawful combination or agreement to 
violate the law. Whether or not the persons charged 

m the indictment accomplished what it is alleged they 
conspired to do is immaterial to the question of guilt 
or innocence. Thus, tire success or lack of success 
of the conspiracy doesn't matter, for a conspiracy is 
a crime entirely separate and apart from the substan¬ 
tive crime that may be the goal of the conspiracy. 

A conspiracy lias sometimes been called a 
partnership in criminal purposes in which each member 
becomes the- agent of every other member. To establish 

Uu. existence of a conspiracy, however, the government 
it. not required to show that two or more persons sat 
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iuound a table, and entered into a solemn compact, 
orally or in writing, stating that they have formed a 
conspiracy to violate the lav;,setting forth the details 
of the pi an, the me ans by which it is to be carri ed 
out or the part to be playc-.d by each conspirator, 

Your common sense will tc.il vou that when 
men undertake to enter into a conspiracy much is 
ltct to unexpressed understanding. Conspirators do 
not. usually reduce their agreements to writing or 
acknowledge them before a notary public, nor do they 
puoliclv broadcast their plans. A conspiracy is almost 
always characterized by secrecy. 

In determining the existence or nonexistence of 
a conspiracy it is not required that you find that each 
and every one of the alleged co-conspirators joined in 
tlu. conspiracy. It is. sufficient if you find beyond 

a reasonable doubt that two or more persons in anv man¬ 
ner, through any contrivance, impliedly or tacitly, cane 
to a common understanding to violate the law. 

In determining whether there lias been an 
unlawful agreement, you may consider acts and conduct 
which are done to carry out a criminal purpose. Usually 

th. only evidence available is that of disconnected 
acts on the. part of tht alleged individual conspirators, 
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which acts you nay find, when taken together in connec¬ 
tion with each other and with reasonable inferences flowing 
therefrom, show a conspiracy or an agreement: to secure 
a particular result as satisfactorily and conclusively 
as more direct proof. 

If upon eill the evidence, both direct and 
circumstantial, you find beyond a reasonable doubt that 
tli minds of at least two of the alleged conspirators 
met in an understanding way and that they have agreed, 
as I have explained the conspiracy agreement to you, 
to work in furtherance of the- unlawful scheme alleged 
in the indictment, and that thereafter at least one of 
the conspirators did any overt act to effect the object of 
the conspiracy, then proof of the existence of the conspiracy 
is established. It is not necessary for the govern¬ 

ment to prove the success of the conspiracy in order 
to establish a violation of t.he conspiracy statute. 

Now, some further comment may be of 
help to you. An you recall, I defined a conspiracy 

as a combination of two or more persons by concerted 
action to accomplish some unlawful purpose. Thus, 
before you nay find that a conspiracy existed you must 
also find that what the conspirators intended to do would 
have violated one or more federal laws if they had succeeded 
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in aceompl i sh i ng what tiny sot out to do. 

ih(- indictment here, an I have said, charges 
that tec conspiracy existed from on or about December 1, 

1060 an i continued to October 17, 1074. It is not 

ncco;,:. try for the government to prove that the conspiracy 
started and end d on or about those specific dates. It 
i .j ot i iciest j f you/ find that, in fact a conspiracy was 
formcc; and existed for some substantial time within the 
period sc t forth in the indictment, and that at least 
one of the overt acts was committed in furtherance thereof 
v.'itnin that period. A conspiracy once formed is pre¬ 
sumed to have continued until its objectives art accompl is’it 
or there is an affirmative act of termination by its 


1 


members. 

So, too, once a person is found to be a mem¬ 
ber of the conspiracy, he is presumed to have continued 
his membership until its termination, unless there is 
affirmative proof offered of his withdrawal. 

Dow, the second element. If you find 

beyond u reasonable doubt that the conspiracy charge 
existed, tlu.n you must determine whether Jorge Dabed- 
bunar was a member of that conspiracy. You should 


consider whether on all of the evidence the defendant 


Knowinglv and purposefully entered a conspiracy. 
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In determining whether the defendant became* 
a member of a conspiracy you mu.it determine not only 
whether he participated in it but whether lie did so with 
Knowledge of its unlawful purposej did he ■join with an 
awareness of at least some of the basic aims and 
purposes of the conspiracy. Knowledge is a matter 

of inference from facts proved. A person need 

not be fully informed as to the details or the scope 
of the conspiracy in order to justify an inference of 
knowledge on his part. To have guilty knowledge, 
a defendant need not know the full extent of the conspiracy 
or all of its activities and actions. Kacii conspirator 

need not know the identity or number of his confederates. 
Conspirators nay not have previously associated to¬ 
gether. The defendant may h \ow only one other member 
of the conspiracy, but if he enters into an unlawful 
agreement with that other member lie becomes a party there¬ 
to. 

I want to caution you, however, that 
meie association, aeguaintance or knowledge of one or 
more of the conspirators does not make one a member of 
a conspiracy, nor is knowledge without participation 
sufficient. What is necessary is that the defendant 

participate with knowledge* of at least some of the 
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purposes of tht; conspiracy arid with intent to aid in 
the accomplishment of those unlawful ends. 

in determining whether a conspiracy existed 
you should consider the facts and declarations of all 
the al lc.qed conspirators. However, in determining 
tliethei the defendant was a mem ber of tlu. conspiracy, you 
may consider only his own acts and statements. He 

cannot be bound by the acts or declarations of other 
alleged participants until and unless you are satisfied 
beyond a reasonable doubt that u conspiracy existed 
anc l that the ‘defendant was one of its members. In 

other words, your determination as to the participation 
iir the conspiracy of the defendant must be based upon 
what you find to have been his own actions, his own 
conduct, his own statements or declarations, his 
connection with the acts and conduct of other alleged 
co-conspiiators and the reasonable inferences to be 
drawn therefrom. 

How, during the course of this trial certain 
testimony was taken over objection subject to connection, 
ilow, testimony concerning acts or statements of one 
alleged co-conspirator done or said in the absence of 
other alleged co-conspirators, although received in evi¬ 
dence without limitation against the alleged co-con- 
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of hi., participation has no bearing on the qu! ,s- 

tiD " ° f 9UlU ° r «-Vtn if he participated 

it to a degree ltns limited than that of hie C o- 

coii«;piratorn he is equallv C uli i! 1 ■ . 1 

1 • culpable so Iojk, as vou in 

fact find bevond a reasonable doubt that ha was a con¬ 
spirator. xl one joined a conspiracy after its forma¬ 
tion and engaged in it to a sort United degree than 
other co-conspirators, he is equally culpable so Ion;, 

as you find beyond a reasonable doubt that he was in 
fact a co-conspirator, 

Thus, each nenber of a conspiracy nay perform 
separate and distinct acts at different tines and at 
different places. Some conspirators nay play major 
roles while others nay play minor roles. Jt ls not 

required that a person he a member of a conspiracy from 

its vsry start. u e mnv ini,, - 

rnai lorn it at any point durinq 

its pruqress and be held responsible for all that has 
been done before he joined and all that nay be done there¬ 
after during its existence and while ha remains a member. 

Simply stated, and using the partnership 
analogy, | JV becoming a partner he assumes all the 
liabilities of the partnership, including those that 
occurred before he became a member. 

h-uch conspirator need not know the identitv 
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or tnc nunjjer ot all hit: conf eder-ates. The con- 




3 

spirators nay not: have previously associated together. 



— 

4 

One of the nenhern may know only one other member of 




5 

the conspiracy, but if he enters into an unlawful agree- 


/ 


6 

ment with that member of the conspiracy lie becomes a 




7 

party thereto, llor is it necessary that a member receive 




8 

any pecuniary benefit from his participation in the 




9 

conspiracy as long as he in fact participated in it in 




10 

the way 1 have instructed you, but the question 


, / 


11 

is did the defendant join others with the awareness 




12 

of at least some of the basic purposes and aims of the 




13 

conspiracy. If so, lie adopts as his own the past 

1 




14 

ami lutuic. acts of all tnc other conspirators. 


‘ 


15 

A further element, once a person is found 


- 


16 

to be a member of the conspiracy he is presumed to 




17 

continue his membership therein until its termination. 




18 

The burden is upon a conspirator to satisfy you by a 


J> 


19 

firm proof that lie withdrew and disassociated himself 


l. 


20 

f ry.:. it. 




21 

IJow, 1 told you that there are two parts 




22 

to the conspiracy count and I have already read and 




23 

instructed you on the first part. The second part 



• 

24 

consists of what are called overt acts. To find that 


* 


25 

a conspiracy existed not only must you find beyond a 



BaHH 
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reasonable doubt those things I have already told vou 


3 

about, but you must also find beyond a reasonable 


w 4 

doubt that one or more of the overt acts alleged in 


5 

the indictment was done, and beyond a reasonable doubt 


6 

that at lEiaat one of then was done in the Southern 


7 

District of New York, 


8 

The overt acts art not separate chargesj 


9 

they are part of the conspiracy count. You may not 


10 

find the defendant guilty unless and until you are 


11 

convinced that at least one of the overt acts as charged 


12 

in the indictment was committed by at least one of the 


13 

• 

conspirators. The conspiracy is complete when the 


14 

unlawful agreement is made and any overt act is done 


15 

by a conspirator in order to effect the object of the 


16 

conspiracy. 


17 

An overt act is defined as any act knowingly 


18 

committed by one cf the conspirators in an effort to 


19 

effect or accomplish some object or purpose of the 


20 

conspiracy. The overt act may not be a criminal act 


21 

or an act which in and of itself constitutes any object 


22 

of the conspiracy. It may be as innocent as the act 


23 

of a man driving an automobile or using the telephone. 


2-1 

It must, however, be an act that follows and tends 


25 

toward the accomplishment of the plan or scheme and must 
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1 ; Knowingly done in furtherance of some object or pur 
tone of the conspiracy charged in the indictment. 

The overt acts set forth in the indictment 

arc. as follow:;: 
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In pursuance of said conspiracy, and to effect 
the objects thereof, the following overt acts were com¬ 
mitted in the Southern District of New York and elsewhere. 

(1) In or about November 1968 defendant Jorge 
Dabed-Sumar sold approximately one kilogram of cocaine in 
Ariea, Chile. 

(2) In or about December 1968, defendant 
Jorge Dabed-Sumar sold *two kilograms of cocaine in Ariea, 
Chile. 

(3) In or about December 1968, defendant Jorge 
Dabed-Sumar sold two kilqrams of cocaine to co-conspirator 
Adolfo Sobocki-Tobias, Peru. 

(4) In or about November 1970, the defendant 
Jorge Dabed-Sumar sold approximately two kilograms of 
cocaine to co-conspirator Adolfo Sobocki-Tobias. 

(5) In or about November 1970 co-conspirators 
Lk>ris Rodriguez and Carlos Struch received delivery of 
approximately 150 kilograms of cocaine which they smuggled 
into the United States in a Chevrolet Apache truck. 

(6) In or about August 1971, co-conspirator 
Boris Rodriguez delivered approximately $100,000 to 
co-conspirator Adolfo Sobocki-Tobias in the garage of the 
Hotel Taft, Seventh Avenue and 50th Street, New York, New 
York, as partial payment for 150 kilograms of cocaine. 
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(7) In or about .July 1971, defendant Jorge 
Paber-Sumar sold approximately eight kilograms of cocaine 
to co-conspirator Juan Carlos Canonico which cocaine was 
subsequent!y smuggled into the United States at San 
Antonio, Texas. 


(8) In or about June 1972, fifteen kilograms 
of cocaine were t i*an sported in two suitcases by co-conspira 


tioi 


Andre I’uchet and Juan Carlos Mur from San Antonio, Texas 
to New York, New York, and sLashed in an apartment at 
300 bast 81st Street. 

(9) In or about November .1971, defendant 


Joigc bubed-Sumur sold approximately four kilograms of 
cocaine to co-conspirator Selin Valenzuela in Santiago, Chile. 

(10) In or about November 1971, co-conspirator 
.>elin Valenzuela sold approximately four kilograms of cocain ’ 
to co-conspirator John Doe "Ivan", who transported the four 
kilograms of cocaine to New York. 

(11) In or about May 1972, co-conspirator Juan 
Cailos Canonico transported eight kilograms of cocaine from 
Miami , Florida to New York, New YOrk. 

(12) In or about August 1972, defendant Jorge 
Dabed-Sumnr sold two kilograms of cocaine. 


(13) In or about September 1972, defendant 
Jorge babcd-Sumar sold approximately twenty kilograms of 
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coca in - in Santiago, Chile, which cocaine wan smuggled into 
the United States. 

(14) in or about Hay 1973, defendant Jorgo 
Dabed-Sumur obtained approximately 30 kilos of cocaine 
sulphite firm co-conspirator bl Cnnto Borques and approx¬ 
imately 20 kilos of cocaine base from co-conspirator Miguel 
Guerra, which babed-Sunmr sold to conspirators Selin 
Valenzuela and Wilson MacLean. 


Nov;, as I said before, it is not necessary 
for the Government to prove that each member of the 
conspiracy committed or participated in any particular 
overt act since the act of anyone done in furtherance of 
vile conspiracy becomes the act of all the other members. 

The Government is not required to prove each of the overt 
acts as alleged in tiie indictment. 

It must show that at least one was committed 
in the Southern District of New York, which as 1 have 
indicated to you before for our purposes includes Manhattan. 

The Government contends that the evidence 
presented at the trial shows the existence of a single con¬ 
spiracy to illegally import a I-'edorally-controlled narcotic 
substance, namely, cocaine, into the United States and 
the possession and distribution of that narcotic-controlled 
substance in New York City. 
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The defendant has denied he v/as a member of 

i 

3 

any' such conspiracy and as far as he was concerned no 


w 4 

such conspiracy existed. 


5 

Now, proof of several separate conspiracies 


G 

is not proof of a single overall conspiracy charged in the 


7 

indictment unless one of the several conspiracies proved 


8 

is in 1 act a single conspiracy which the indictment out- 


9 

I 

1 inos. 


10 

You must determine .irst whether or not the con¬ 


11 

spiracy charged in the indictment existed between 


12 I 

two or more conspirators. If you find that no such con- 


lj j spiracy existed, then you must find the defendant not guilty 

• 

14 

Similarly, if you find that several con¬ 


15 

spiracies existed, no one of which was a conspiracy charged 


1G 

in the indictment, you must also find the defendant not 


' 17 

guilty. 


18 

However, if you are satisfied beyond a reason¬ 


19 

able doubt that the conspiracy charged in the indictment 


20 

existed, you must determine who were the members of the 


21 

conspiracy and before y'ou may find the defendant guilty' you 


22 

must find beyond a reasonable doubt that he was a member 


23 

of a conspiracy charged in the indictment and not some 


2-1 

other conspiracy. 


25 

An agreement to accomplish an unlawful objective 
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does not cease to be a single conspiracy because it con¬ 
tinues ovei a period of time or because there was a change 
in membership. There may be a single, continuing 

agicement to commit several offenses by a multiplicity 
of means. A single conspiracy may exist even though 
the scheme encompasses a variety of purposes and a number 
oi successive stages. 

In determining whether a given conspiracy 
exists you may consider what you find the evidence shows 
as to changes of personnel and activities. You may find 
a single conspiracy even though there were changes in per¬ 
sonnel oi activities, provided you find that at least some 
of the conspirators continued throughout the life of the 
conspiracy, and the purposes of rhe conspiracy continued to 
be those charged in the indictment. 

The fact that the parties are not always ident¬ 
ical does not mean that they are separate conspiracies. 

In other words,if at all times the alleged conspiracy had 
the same overall primary purpose and the same nucleus of 
participants, the conspiracy would be the same basic scheme 
even though in the course of its operation additional con¬ 
spirators joined in and performed additional functions to 
carry out the scheme while others were not active or had 
terminated their relationship. 
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If you find beyond a r< i nr.onah]p doubt that 
I a conspiracy as charged in the indictment existed between 
any of the alleged conspirators you must decide then as 
to the defendant individually whether or not he joined 
a conspiracy with knowledge of any of its purposes, and 

I 

in finding whether the defendant is a nemher of the con¬ 
spiracy you apply the standards about which J have in¬ 
structed you. 
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That completes the charge with respect, to the 

j 

first count, the conspiracy count. 

Now, there is a second count which charges the 
defendant with violating Title 18 United States Code, 

952 (a) and 960(a) (1) which became effective flay 1 of 1971. 
Section 952(a) reads as follows: 

"It shall be. unlawful to import into the United 

I 

States from any place outside thereof any controlled substance 
Section 960(a)(1) provides any person who 
contrary to Section 952 knowingly or intentionally imports 
a controlled substance shall he guilty of a crime. 

The indictment reads as follows: 

"Count. 2. The grand jury further charges: 

"In or about, in the Souther District of New 
York, dorge Dabed-Sumar, the defendant, unlawfully, wilfully, 
and knowingly did import into the United States from nlaces 


ii 
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2 

outside of the United States, a Schedule II narcotic drug 


3 

controlled substance, to wit, appro:-: ir -lately eight kilograms 



of cocaine." 


5 

Before you could find the defendant guilty of 


6 

the crime charged in Court 2, you must find beyond a reason¬ 


7 

able doubt that the Government lias established each of 


8 

the following elements: 


9 

First, that in or about April of 1072, Jorqe 


10 

Pabed-Sumar did import into the United States from places 


11 

outside of the United States a Schedule II narcotic drug, 


12 

and that he did so knowinqly and intentionally, and that 


13 

the substance imported v/as in fact a Schedule II narcotic- 


14 

controlled drug, cocaine. 


15 

I instruct you as a matter of law that cocaine 


16 

is a narcotic drug-controlled substance. 


17 

It is evident that there is no proof here that 


18 

the defendant did in fact himself . actua1lv do the act 


19 

charged in Count 2 of the indictment. The Government relies. 


20 

however, on a section of lav; which is referred to as the 


21 

aiding and abetting law, which is Title in. Section 2, and 


22 

which reads as follows: 


23 

"Any person who commits an offense against 


21 

the United States, or who aids or abets or procures in its 


25 

commission is punishable as a principal." 
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2 

Now, that means that not only is the person 


3 

who commits the illegal act, the person usually called a 


4 

principal, guilty, but' anyone who Knowingly aids and abets 

- 


5 

him in the commission of the acL is likewise guilty of 


V 

. 

committing that illegal act. 


7 

In short, two or more persons may be involved 


8 

in the commission of a crime. Their roles may be differ- 


9 

ent, yet each inc»y be held responsible. 


10 

1 

To aid and abet another to commit a crime, it 


11 

must be shown beyond a reasonable doubt that the defendant 


12 

in so.no way knowingly associated himself with and furthered 

| 


13 

the venture intending that it succeed. In other words, if 


14 

one ful ly aware of: what he is doing plays a significant 


15 

role in facilitating or furthering a transaction prohibited 


16 

by law, then that person is equally guilty with the person 


17 

who directly performed the illegal act, even though the 


18 

1 • 

latter played a much greater or major part in the preparatio 

1 

19 

of the crime. 


20 

So before you may find the defendant, Jorge 


21 

Dabed-Sumar, guilty on this charge,you must find beyond a 


22 

reasonable doubt that the cocaine set forth therein at or 


23 

about that time specified was brought into the United States 


21 

and that the defendant, Jorge Dabed-Sumar, knowingly aided 


25 

and abetted in that purpose. 
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To determine whether the defendant aided and 

3 

abetted the commission of the offense, you will, ask your¬ 

4 

selves these questions: 

5 

Did he associate himself with it? Did he 

6 

participate init as something lie wished to bring about? 

7 

Did he seek by his action to make it succeed? In short. 

8 

did he knowingly play a significant role in furthering the 

y 

importation of the cocaine or facilitate its importation. 

10 

If he did, then he is an aider and abettor. 

li 

Nov;, before concluding my charge, there are 

12 

some general principles of law that I wish you to take into 

13 

consideration. Don't concern yourselves with having to 

14 

remember the words of the indictment. You may have it with 

15 

you in the jury room while you are deliberating, but as I ha<, 

16 

indicated to you, it is not evidence of anything and is 

17 

merely a statement of the accusation in this case. 

18 

At the beginning of my charge I told you that a 

19 

defendant was presumed innocent and that the presumption 

20 

of innocence remains with the defendant unless and until 

21 

the jury is unanimously satisfied of guilt beyond a reason¬ 

22 

able doubt. 

23 

In describing the elements of the crimes charged 

24 

I told you that the Government must establish each of 

25 

those elements by proof beyond a reasonable doubt. 
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The question naturally arises, what is a reason-] 


able doubt. The words almost dctine themselves, that there 
is a doubt founded in reason and arising out of the evidence 
or lack of evidence. It is a doubt which a reasonable 
person has after considering all the evidence. 

A reasonable doubt is not a vague or speculative 
or imaginary doubt. It is not caprice, whim or snecu.l at ion.! 
H. is not an excuse to avoid the performance of an unpleasaijt 
duty. 1 1 _ is not sympathy for a defendant. A reasonable 
doubt is a doubt which applies to your reason, yaur common 
sense, pur experience and your judgment. It is a doubt whio 
would cause a reasonable man or woman like yourselves to 
hesitate to act in i ; tation to your own important private 
affairs. Mere suspicion will not justify conviction. 
Suspicion is not a substitute for evidence nor is it suffic¬ 
ient to convict if you find the circumstances merely 
render an accused probably guilty. 

On the other hand, it is not. required that 
the Government must prove guilt: beyond all possible doubt 
or to a mathematical certainty, but the proof must be of 
such convincing character that you would be willing to rely 
and act on it in the important affairs of your life. 

In sutn, a reasonable doubt exists when, after 
a lair and impartial consideration of. all the evidence 
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2 

before you, ^ou can candidly and honestly state that you do 


3 

not have an abiding conviction that the defendant is guilty 


4 

of the charge. 


5 

Now, during the course of this charge I used 


6 

the words "knowledge" and "intent" as an element of crime. 


7 

An act or a failure to act is knowingly done if done 


8 

voluntarily and intentionally and not because of mistake 


9 

or other innocent reason. 

- 


10 

1 

Further comment may be of help to you. Knowledcj 

e 

11 

and intent exist in the mind. As we all realize, it is not 


12 

possible to open up a person's head and see what goes on 


13 

in his mind. The only way you have for arriving at 


14 

a decision on these questions is for you to take into con¬ 


15 

sideration all the facts and circumstances shown by the 


16 

evidence and determine from all such facts and circumstance 

s 

17 

whether the requisite knowledge and intent were present 


18 

at the time in question. 


19 

Direct proof is unnecessary, knowledge and 


20 

intent may be inferred from all the surrounding circumstance 

s . 

21 

Now, if you should find that the defendant 


22 

voluntarily and intentionally participated in the making 


~ 23 

of any deliberate false statement of an excu.pat.ory 


2A 

nature and character, you may consider such false exculpator 

7 

25 

statement as circumstantial evidence from which conscious- 

! 
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ness guilt, or criminal intent may be inferred. Whether 
or not mich evidence points to a consciousness of guilt and 
the significance if any to be attached to such evidence 
are matters solely for your determination under the 
principles of law that I have given you here. 

With respect to the credibility of witnesses, 
which I told you would be one of your most important and 
principle functions here, you as jurors are the sole judges 


of tin.* credibility of a witness. You and pu alone must 
determine what weight their testimony deserves. In my 
instructions to you at the start of the case, I gave you 
some guidelines that T thought might be helpful. 

I am going to repeat and expand on those instruc 
tion . You should not be influenced by the mere number of 
witnesses called by either side. The weight of the evidenc 
is not necessarily determined by the number of witnesses 
testifying on either .side. Rather, you should consider all 
the facts and circumstances in evidence to determine where 
the truth lies. 

In assessing credibility you should carefully 
scrutinize the testimony given, the circumstances under 
which each witness has testified and every matter in evi¬ 
dence which tends to indicate whether the witness is worthy 
of belief. 


I 


P 
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The degree of credibility to be given a witness 
should be determined by his demeanor, his relationship to 
the controversy and the parties, his bias or impartiality, 
the reasonableness of his statements, the strength or weak¬ 
ness of his recollection viewed in the light of all other 
testimony and the attendant circumstances in the case and 
the extent to which, if at all, each witness is either 
supported or contradicted by other evidence. 

How did the witness impress you? Did his 
version appear straightforward and candid or did he try 
to hide some of the facts? Is there a motive to testify 
falsely? in passing upon the credibility of the witness 
you may take into account inconsistencies or contradictions 
as to material matters in his own testimony or any con¬ 
flict with that of another witness. 

Also any inconsistencies or admissions in 
prior testimony or any prior stutement of material matters 
as to which he may have testified upon the trial. Incon¬ 
sistencies or discrepancies in the testimony of a witness, 
or between the testimony of different witnesses may or 
may not cause a jury to disc)edit such testimony. Two 
or more persons witnessing an incident or a transaction may 
see or hear it differently. An innocent misrccollcction , 
like failure of recollection, i.s not an uncommon experience, 
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truthful 


A witness may be inaccurate, contradictory or 
in some respects and yet be entirely credible 


in be essentials of his testimony. In weighing the 
effect of a discrepancy consider whether it pertains to 
a matter of importance or an unimportant detail, and whether 
the discrepancy results from innocent error or wilful false¬ 
hood . 

If you find that any witnesses testified 
falsely you can do one of two things. You can either 
reject all of that witness 1 testimony on the ground that 
it is all tainted by falsehood and that none of it is worthy 
of belief, or you can accept that part which you believe to 
be credible and reject only that part which you believe to 
be tainted by falsehood. 

Should you find that all or any part of a 

I 

particular witness' testimony was false, you may infer the | 
opposite of that testimony is the truth only if there is 
other evidence or testimony to that effect. Any testimony 
rejected by you as false is no longer in the case insofar 
as any finding that you may make is concerned. 

T told you earlier that an inference is another 
word which reason or common sense leads you to draw from 
the facts which have been proved. Thus, a finding of fact 
may not be estab1ished merely by a negative inference 
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rising from your disbelief and rejection of any testimony. 

In passing upon credibility the ultimate 
question before you is did the witness tell the truth before 
you. It is for you to say whether his testimony at this 
trial is truthful in whole or in part in the light of his 
demeanor, his explanations and all the evidence in the 


ca se. 


Now, in connection with the question of cred¬ 
ibility I want to bring to your attention one of the rules 
of this Court which relate to the testimony of an accomplice 
In the prosecution of a crime the Government is frequently 
called upon to use witnesses who are accomplices. Often 
it has no choice nor is there any requirement in the Federal 
courts that the testimony of an accomplice be corroborated. 

A conviction may rest upon the uncorroboroated testimony 
of an accomplice if you believe it and find it credible. 

The fact that a witness is an accomplice may be considered 
by you, however,as bearing upon his credibility. It does 
not follow that because a person has acknowledged partici¬ 
pation of a crime charged that he is not capable of giving 
a truthful version of what he testified to you. 

The testimony of an accomplice, however, should 
be weighed with great caution and scrutinized carefully. 


Was the testimony of an accomplice inspired by any motive 
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of reward, of self-interest or hostility to the defendant, 
so that he gave false or colored testimony against him.' 

If you find that it was, you ought unhesitatingly to reject, 
it. However, if afte. a cautious and careful examina¬ 
tion of a witness' testimony and his demeanor on the stand 
you are satisfied thnthe told the truth, there is no reason 
why you should not accept hi. testimony as credible. 

You will understand the witnesses and their 
testimony must be appraised together and as a whole in addi¬ 
tion to being analyzed individually and separately. 

Now, we have had references here to previous 
trials ant testimony on previous trials. You are not to 
concern yourselves with the fact that previous trials have 
occurred nor are you to speculate Ton what may have occurred 
at any previous trial. The sole purpose of the testimony 
elicited therein was to show that a witness may have testi¬ 
fied differently on that occasion and such fact, if it is 

i 

a fact, is merely offered on the question of the credibility 
of the particular witness here. 

1 told you at the outset of this case that tne 
law does not require a defendant in a criminal case to 
testify or present any evidence on his own belmlf. I 
have also toldyou that a defendant is not required under out 
laws to prove his innocence. He is presumed to be innocent 
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at all times and through the entire trial unless and until 
the Government proves him guilty beyond a reasonable doubt. 

For these reasons a defendant need not take the 
witness stand and testify in his own behalf. The fact 
that Mr.Dabed-Sumar did not testify at this trial does 
not create any presumption against him, and I charge you 
that this fact must not weigh in the slightest against him 
nor shall this fact enter into your discussions or delibera-) 
tions in any manner. 

That pretty much concludes my charge to you. 

It is a lengthy charge, and I tried to go over it without 
rushing through it, and I hope you have been able to absorb 
what I have had to say. 

A few more cautions before you proceed to your 
delibera tions. 

Excuse me, there is one more item that I should 
give to you in connection with assessing credibility. You 
have heard some of the witnesses here have admitted their 
guilt to crime. Now, in assessing the credibility of the 
witness you may or may not consider evidence that the witness 
has in the past been convicted of certain crimes in 
determining that witness' credibility. While prior.con¬ 

victions may be a factor affecting credibility, it by no 
means follows that the witness is necessarily untruthful. 
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Prior convictions are just one of a number of 
factors which may be considered when you determine the 
question of a witness' credibility. Always the ultimate 
question is did the witness testify truthfully here before 
you. 

In your deliberations please do not discuss 
the question of possible punishment. That is a matter 
that rests on my conscience and my conscience alone, because: 
the Judge, and the Judge alone is the one who has the 

t 

obligation of imposing sentence when and if guilt is determ¬ 
ined . 

If you discuss it among yourselves or if you 

I 

consider it in any way,thenyou are encroaching upon my 
function and I ask you not to do it. Your function 
is to consider the facts and to determine the facts and my j 
function is to pass upon the law and in the event of con- 

j 

viction, impose sentence. 

If you find on all the evidence that the evi¬ 
dence respecting the defendant leaves a reasonable doubt 
as to his guilt, you should not hesitate for a moment to 
return a verdict of not guilty. 

On the other hand, if you find beyond a reason¬ 
able doubt that the law has been violated as charged you 
should not hesitate because of sympathy or because of any 
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other reason to render a verdict of guilty. 

The verdict must represent the considered judg¬ 
ment of each juror. In order to return a verdict, it is 
necessary that each juror agree thereto. Your verdict 
must he unanimous. 

It is your duty as jurors to consult with 
one another and to deliberate with a view to reaching an 
agreement if you can do so without violence to individual 
judgment. Each of you must decide the case for yourself, 
but do so only after an impartial consideration of the 
evidence withyour fellow jurors. 

In the course of your deliberations do not 
hesilaue to reexamine your own views and change your opinionj 
if convinced it is erroneous. Do not surrender your 
honest conviction as to the weight or effect of evidence 
solely because of the opinion of your fellow jurors or for 
the mere purpose of returning a verdict. You are not 
partisans; you are judges, judges of the facts. Your 
sole interest is to ascertain the truth from the evidence 
in the case. 

If any reference by the Court or by counsel on 
the matter of evidence does not coincide with your own 
recollection, it is your recollection which should control 
during your deliberations. 
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2 

If it becomes necessary for you during your 


3 

deliberations to communicate with the Court, you may 


4 

v — ' 

send a note by the marshal, signed by your foreman or by 


5 

one or more members of the jury. No member of a jury shot 

i<; 

6 

ever attempt to communicate with the Court by any means 


7 

other than a signed writing, and the Court will never com¬ 

. 

3 

municate with any member of the jury on any subject touchinc 


9 

the merits of the case otherwise than in writing or 

> 

10 

orally here in open court. 


11 

You will note from the oath about to be taken 


12 

by the marshal that he, too, as well as all other persons 

1 

13 

are forbidden to communicate in any way or any manner 


14 

with any member of the jury on any subject touching the 


15 

merits of the case. 


16 

Bear in mind also that you are never to reveal 


17 

to any person, not even to the Court, how you stand numer¬ 


18 

ically or otherwise on the question of the innocence or gui 

t 

19 

of the defendant until you have reached a unanimous verdict 


20 

Your verdict, when it is reached,will be 


21 

announced as follows: "We, the jury, unanimously find the 


22 

defendant on Count 1," -- and whatever it is -- and "We, 


23 

the jury, unanimously find the defendant on Count 2" -- 


24 

whatever your verdict is. 


25 

You are entitled, and as I have said, you will 
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have the indictment available for you and you may call 
for whatever exhibits or all of the exhibits thatyou 
wish. 

It is necessary for me to give counsel the 


opportunety to determine whether they have any exceptions 
to my charge and whether they have any requests and if you 
gentlemen would step up here. 

(At the side bar.) 

THE COURT: Mr.Corbett, any exceptions? 

MR. CORBETT: Oil behalf of the defendant, no 


exceptions 


MR. LITTLEFIELD: No exceptions 


THE COURT: No requests? 


MR. CORBETT: No requests. 


MR. LITTLEFIELD: No requests 


(In open court.) 

THE COURT: All right, the law as I have charged 
it to you is the way it is. We have got good news and bad 
nev/s, I guess is the way they say it today. We have good 
nev/s t hat everybody on the jury is still, in fact everybody 
here is still healthy, and we have bad news in that we are 
going to have to excuse the two alternate jurors without 
having been able to participate in this case. 

(Alternate jurors excused.) 
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(One marshal was duly sworn.) 

THE COURT: I don't know whether your lunch 

is here,but 1 suppose it should be here by now and I sug- 
gest if your lunch is here that you enjoy it. We also 
have to eat, so enjoy your lunch anil how you conduct your 
deliberations, is entirely up to you. 

It is customary, but it is not required, and 
I get this question from jurors from time to time when I 
dn'L mention it, most frequently the juror occupying the 
NunJier 1 seat acts as the foreman, but that is not automatic 
YOu have a right to select by vote or otherwise your fore¬ 
man, whoever is to be speaker for you, but how you conduct 
your deliberations, as I say, is entirely up to you. 

All right,you may retire. 

(The jury adjourned to the jury room at 1:23 
E.M. to deliberate upon their verdict.) 

THE COURT: Have you got a clean copy of the 

indictment and have you got all your exhibits togehter, 
gent lumen? 

MR. CORBETT: Yes, sir. 

MR. LITTLEFIELD: Yes, sir. 

THE COURT: Is it all right if the jury calls 
for the exhibits and the indictment, for us to pass them 
to the jury without any further ado? 
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MR. LITTLEFIELD: I think Mr. Matarese already 


handed the indictment, 


THE COURT: What about the exhibits? 

MR. CORBETT: I have the defendant's exhibits 


here, 


THE COURT: Why don't yon go through them now 


and make sure, and do we have your assurance that as you 
give them to Mr. Matarese, if the jury calls for them, we 
may send them in without any further -- 

MR. CORBETT: Yes, we state for the record 

that if the jury calls for them they may be sent in without 
any tiling further. 


evidence, 


THE COURT: Make sure they are the ones in 
I don't want to see the jury get exhibits 


which aren't in evidence after. 


All right, we will eat lunch first. 
(Luncheon recess.) 


Uf 
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